MEMORANDUM

Special Item No: 2

TO:

FROM:

Honorable Chairman Jean Monestime

and Members, Board of County Commissioners

Abigail Price-Williams
County Attorney

DATE:

SUBJECT:

July 6, 2016

Resolution approving and
authorizing the County Mayor to
execute Amendment No. 1 to the
Amended and Restated Terminal
Operating Agreement between
Miami-Dade County and Port of
Miami Terminal Operating
Company, L.C., providing for,
among other things, a realignment to
the terminal operating footprint,
relocation of the existing access
road, relocation of Chute Road,
construction of drainage facilities,
bringing parity of electrical
surcharges and gantry crane
escalators, and cleaning up prior
contractual items for an estimated
increased costs to the County of
approximately $1,700,000.00; and
delegating authority to the Port
Director to approve in writing future
subleases of portions of the terminal
area by operator to other on-Port
terminal operators or tenants, and
subleases of portions of other Port
property by operator, provided,
however, such subleases (i) do not
exceed two years in duration, (ii) do
not involve more than five acres of
Port land per sublease nor more than
ten acres, in aggregate, and (iii) are
deemed necessary by the Port
Director (in writing) to
accommodate the construction
and/or operating requirements of
proposed new Cruise Terminal “A”

The accompanying resolution was prepared by the
of Prime Sponsor Commissioner Jose "Pepe" Diaz

APW/cp

and placed on the agenda at the request



MIAMIDADE

Memorandum

Date: July 6, 2016
To: Honorable Chairman Jean Monestime
and Members, Board of COL issioners
From: Carlos A. Gimenez é? T N

Subject: Amendment No. 1 to Amended and
Between Miami-Dade County and Po:
L.C.

Restated Terminal Operating Agreement
M of Miami Terminal Operating Company,

Recommendation ‘

It is recommended that the Board of County Commissioners (Board) approve the accompanying
resolution approving and authorizing the execution of Amendment No. 1 (Amendment) to the
Amended and Restated Terminal Operating Agreement (Agreement) between Miami-Dade County
(County) and Port of Miami Terminal Operating Company (POMTOC), providing for
readjustment to the terminal operating footprint, relocation of POMTOC’s existing access road,
relocation of Chute Road, construction of drainage facilities, bringing parity of electrical
surcharges and gantry crane rental escalators, and cleaning up prior contractual items.

Scope :

PortMiami (Port) is located within District 5, which is represented by Commissioner Bruno A.
Barreiro. The impact of this agenda item is countywide, as the Port is a regional asset and
generates employmeit for residents throughout Miami-Dade County.

Fiscal Impact/Funding Source

This Amendment proposes a realignment and adjustment of POMTOC’s cusrent terminal acreage,
reconfiguration of POMTOC’s gate and road system, and construction of drainage improvements,
all in an effort to accommodate the build out of Cruise Terminal A. .

The acreage adjustment being proposed includes a net decrease of 1.01 acres, from a starting point
of 74.79 acres to 73,78 acres, as well as an adjustment of a 7.9 acre sublease to Seaboard. The net
fiscal impact once the entire acreage parcel swaps and readjustments take place is a decrease of
rental and throughput revenue of approximately $85,000 on an annualized basis.

The reconfiguration of POMTOC’s gate and road system is necessary to accommodate Cruise
Terminal A, and includes removal of POMTOC’s existing access road and provides an alternate
access road with similar capacity. Additionally, POMTOC and Terminal Link Miami (TLM) will
be sharing the same access road; therefore, the cost of removing the existing access road and
replacing with an alternate access road covers both POMTOC and TLM and includes relocated
property costs. This relocation property includes canopies, paving, fiber optic connections, security
cameras and poles, fencing, and other associated infrastructure. The approximate capital cost for
relocating POMTOC and TLM access road, along with the associated relocated property, is $2.6 million,
and will be funded by Port Revenue Bonds.
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Also, due to the reconfiguration of terminal yard space between POMTOC and Seaboard
Marine (Seaboard), Chute Road will have to be relocated to provide access to the wharf
between the two terminals, Due to the logistics involved, Chute Road will liave to be moved
a total of three (3) times, in June 2016, April 1, 2018, and April 1, 2019. The approximate
capital cost for relocating Chute Road three (3) times and the associated relocated property is
$472,540 and will be funded by Port Revenue Bonds.

It is also anticipated that, along with the acreage adjustments and reconfiguration of the road
and pate system, there will be several drainage improvements required, The County will
commit to pay all costs associated with the construction of drainage facilities and grade
transitions that may be required as a result of the new cruise terminal being built at a
different grade than the terminal access road and terminal area. Additionally, some pre-
existing drainage issues will also be addressed to help ameliorate any inconvenience that
POMTOC may experience as a result of Cruise Terminal A road relocation. The drainage
and paving improvements arc limited to a four (4) acre area with a cost not to exceed
$800,000 that will be funded though Port Revenue Bonds.

The terminal acreage adjustment, relocation of roadway system, and drainage improvements
will be used towards Cruise Terminal A, which has an acreage requirement of approximately
9 acres. Additionally, upon artival of the first Royal Caribbean vessel, the Port will receive a
base rent payment of $9.5 million a year for Cruise Terminal A that will offset any revenue
loss to the Port as a result of capital expenditures required for the gate and roadway access
systemn, and the drainage improvements.

Other items in this amendment, including bringing parity in electrical administration charges,
gantry crane renta! escalators, and other contractual clean up items, will have little to no
fiscal impact.

DELEGATED AUTHORITY

In accordance with Section 2-8.3 of the Miami-Dade County Code related to identifying
delegation of the Board authority, there are no authorities beyond that specified in the
resolution that include the authority for the Mayor or his designee to execute the Agreement,
the authority to approve limited subleases by POMTOC to or from other terminal operators,
and the ability to adjust the terminal area by no more than five (5) acres.

Track Record/Monitor

The Seaport Department staff members responsible for monitoring the Agreement are Juan
Kuryla, Port Director; Kevin Lynskey, Deputy Port Director; and Hydi Webb, Assistant
Director.

Background
On September 15, 1994, the County entered into an up to 20-year Terminal Agreement

(Original Agreement) with POMTOC to operate, maintain, and secure a terminal atea on the
Port. POMTOC functions as a common-user cargo terminal by operating, maintaining and
secuting its common gate, supervising and coordinating the receipt and delivery of cargo;
and otherwise administering the premises fo assure the efficient execution of the cargo
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handling operations for multiple steamship lines. Despite variations in cargo volumes, this
Original Agreement has proven to be an important economic contributor to the Port, as
POMTOC has paid and/or generated direct revenues to the Port over the course of its
existence. In FY 2015, POMTOC generated $10.3 million in wharfage and land rental
revenue to the Port.

On December 17, 2013, the Board approved (via adoption of Resolution R-1051-13) the
Restated Terminal Operating Agreement (Restated Agreement) with POMTOC that had a
commencement date of October 1, 2014. The Restated Agreement provided for several terms
that included a reduction in terminal acreage to 76.44 (which was later reduced to 74.79), an
increase in annual land rental rates per square foot, an increase of minimum throughput
guarantees, an increase in rates per TEU, and an initial term of 15 years with two (2,) five-
year options to renew,

At this time, the Port and POMTOC wish to enter into an Amendment to the Agreement.
Under the terms of fthis proposed Amendment, POMTOC will agree to readjust their terminal
acreage from 74.79 acres to 73.78 acres, representing a change of 1.01 acres, This
readjustment includes several parcel transactions that are required to maximize efficiency in
POMTOC’s terminal yard and to provide the footprint needed to builtd out cruise Terminal A.

Upon approval of this Amendment, POMTOC shall surrender a parcel of 4.01 acres (Deleted
Parcel) and the Port shall add back a different parcel of 1.85 acres (Replacement Parcel).
Additionally, when Chute Road is relocated, an additional 1.15 acres (Added Parcel) will be
freed up and added to POMTOC’s terminal footprint. Not affecting total acreage but
repositioning control over said acreage is the transfer of three (3) out of the 7.9 actes from
Seaboard’s sublease back to POMTOC, with the remaining 4.9 actes on the sublease to be
transferred April 1st, 2018 and April Ist, 2019. Overall excluding the transfer of acres from
Seaboard’s sublease, POMTOC will decrease its acreage by 1.01 acres.

The Port will also be committing to providing several drainage improvements to
accommodate changes in grading as a result of Cruise Terminal A and fixing some pre-
existing drainage issues.

This Amendment corrects two (2) previous scriveners’ errors to include an increase in the
electrical administrative fee and a slight increase in the cap of gantry crane annual price
escalations, When this Agreement was approved, the electric surcharge administrative fee
was inadvertently set at 15 percent while the Terminal Link Miami agreement stipulated 20
percent. Additionally, the cap for gantry crane annual price increases will be increased to a
compounded four (4) percent a year (from three (3) percent a year), calculated by the Tanff
rate as of the effective date of this amendment, which is consistent with the TLM agreement.

Also included in this Amendment are some clean up items. When the Agreement was filed in
2013, page 14 (Exhibit 2) was inadvertently left out. This Amendment adds that missing
page. There are also some payment revisions being proposed that change when throughput
payments are due, as required by the Port’s tariff. Additionaily, at the end of each fiscal year
quarter, POMTOC shall pay to the County any shortfall difference between the Actual
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Throughput invoiced during the quarter and one fourth of the Minimum Guaranteed Annual
TEU Throughput Revenue amount, as set forth in Exhibit A to the Agreement.

Should this proposed Amendment be adopted, the Port will benefit from the readjustment of
POMTOC’s terminal yard, creating a more efficient cargo operation and meeting the land
requirement build Terminal A for Royal Caribbean Cruise Lines (RCCL),

-Section 3 of Resolution R-333-15 requires a market rental comparison be disclosed in respect
to a proposed County lease. Aithough this amendment does not in effect create a new lease or
propose new lease rates, there are revisions to the existing footprint that may require
clarification. The Board approved the original POMTOC Agreement December 2013, which
stipulated a ground rental rate per square foot that was derived from a 2007 market rental
analysis. Additionally, the original Agreement included contractual provisions to escalate the
ground rental rate by three percent a year. This Amendment does not propose a change in the
ground rental rates or the escalating provisions.

PortMiami is recognized as a world-class port with diverse of shipping lines and cruise
brands. The proposed Amendment better utilizes the Port’s most valuable asset, its land, to
bring forth increased cruise berth availability while creating efficiencies in its cargo terminal
yards.

U

JackOsterho lu
Deputy Mayor




MEMORANDUM

(Revised)

- TO: Honorable Chairman Jean Monestime DATE: July 6, 2016
and Members, Board of County Commissioners

FROM: @;ga rlce-gi!hmliad[%‘(w SUBJECT: Special Item No. 2

County'\Attorney

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required prior to public
hearing

Decreases revenues or increases expenditures without balancing budget
Budget required

Statement of fiscal impact required

Statement of social equity required ‘ ’

Ordinance creating a new board requires detailed County Mayor’s

/ report for public hearing

_ No committee review

Applicable legislation requires‘more than a majority vote (i.e., 2/3’s )
3/5°s , unanimous ) to approve

<

Current information regarding funding source, index code and available
balance, and available capacity (if debt is contemplated) required
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Approved Mayor 7f6"16 '

Veto

Override

RESOLUTION NO.

RESOLUTION APPROVING AND AUTHORIZING THE
COUNTY MAYOR OR THE COUNTY MAYOR’S DESIGNEE
TO EXECUTE AMENDMENT NO. 1 TO THE AMENDED AND
RESTATED  TERMINAL ~ OPERATING  AGREEMENT
BETWEEN MIAMI-DADE COUNTY AND PORT OF MIAMI
TERMINAIL OPERATING COMPANY, L.C., PROVIDING FOR,
AMONG OTHER THINGS, A REALIGNMENT TO THE
TERMINAL OPERATING FOOTPRINT, RELOCATION OF
THE EXISTING ACCESS ROAD, RELOCATION OF CHUTE
ROAD, CONSTRUCTION OF DRAINAGE FACILITIES,
BRINGING PARITY OF ELECTRICAL SURCHARGES AND
GANTRY CRANE ESCALATORS, AND CLEANING UP PRIOR
CONTRACTUAL ITEMS FOR AN ESTIMATED INCREASED

. COSTS TO THE COUNTY OF APPROXIMATELY
$1,700,000.00; AND DELEGATING AUTHORITY TO THE
PORT DIRECTOR TO APPROVE IN WRITING FUTURE
SUBLEASES OF PORTIONS OF THE TERMINAL AREA BY
OPERATOR TO OTHER ON-PORT TERMINAL OPERATORS
OR TENANTS, AND SUBLEASES OF PORTIONS OF OTHER
PORT PROPERTY BY OPERATOR, PROVIDED, HOWEVER,
SUCH SUBLEASES (i) DO NOT EXCEED TWO YEARS IN
DURATION, (i) DO NOT INVOLVE MORE THAN FIVE
ACRES OF PORT LAND PER SUBLEASE NOR MORE THAN
TEN ACRES, IN AGGREGATE, AND (iii) ARE DEEMED
NECESSARY BY THE PORT DIRECTOR (IN WRITING) TO
ACCOMMODATE THE CONSTRUCTION AND/OR
OPERATING REQUIREMENTS OF PROPOSED NEW CRUISE
TERMINAL *A”

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying
memorandum, a copy of which is incorporated herein by reference,
NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY

COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board:
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Section 1. Approves Amendment No. 1 to the Amended and Restated Terminal
Operating Agreement (“Agreement”) between Miami-Dade County and Port of Miami Terminal
Operating Company, 1.C. (“POMTOC”) and authorizes the County Mayor or the County
Mayor’s designee to execute Amendment No. 1 on behalf of Miami-Dade County, in
substantially the form attached hereto and made part hereof.

Section 2.  The Port Director is hereby delegated the authority to approve in writing
future subleases of portions of fhe Terminal Area by Operator to other on-Port terminal operators
or tenants, and subleases of portions of other Port property by Operator, provided, however, such
subleases (i) do not exceed two years in duration, (ii) do not involve more than five acres of Port
land per sublease nor more than ten acres, in aggregate, and (iii) are deemed necessary by the
Port Director (in writing) to accommodate the construction and/or operating requirements of
proposed new cruise terminal “A”,

Section 3.  Directs the County Mayor or County Mayor’s designee to provide a copy of
the Agreement, as amended, to the Miami-Dade County Property Appraiser’s Office within 30
days of execution.

The foregoing resolution was offered by Commissioner
who moved its adoption. The motion was seconded by Commissioner
and upon being put to a vote, the vote was as follows:

Jean Monestime, Chairman
Esteban L. Bovo, Jr., Vice Chairman

Bruno A. Barreiro Daniella Levine Cava
Jose "Pepe" Diaz Audrey M. Edmonson
Sally A. Heyman Barbara J. Jordan
Dennis C. Moss Rebeca Sosa

Sen. Javier D. Souto Xavier L. Suarez

Juan C. Zapata
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The Chairperson thereupon declared the resolution duly passed and adopted this 6_th day
of July, 2016, This resolution shall become effective upon the earlier of (1) 10 days after the
date of its adoption unless vetogd by the County Mayor, and if vetoed, shall become effective
only upon an override by this Bogrd, or (2) approval by the County Mayor of this Resolution and

the filing of this approval with the Clerk of the Board.

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By:
Deputy Clerk

Approved by County Attorney as
to form and legal sufficiency. i

Richard Seavey



AMENDMENT NO, 1 TO AMENDED AND RESTATED TERMINAL OPERATING
AGREEMENT BETWEEN MIAMI-DADE COUNTY AND PORT OF MIAMI
TERMINAL OPERATING COMPANY, L.C.

This Amendment No. 1 to the Terminal Operating Agreement between Miami-Dade
County and Port of Miami Terminal Operating Company, L.C. is hereby made and entered into

as of this day of , 2016, by and between Miami-Dade County,

Florida (“County™), and Port of Miami Terminal Operating Company, L.C., a Florida limited
liability company registered and authorized to do business in the State of Florida (hereafler,
“POMTOC” or “Terminal Operator” or “OPERATOR™), by and through their authorized
representatives in accordance with the terms, conditions, and covenants contained herein, The

County and POMTOC are jointly referred to as “the Parties.”

WITNESSETH:

Recitals

WHEREAS, the Board of County Commissioners of Miami-Dade County approved an
Amended and Restated Terminal Operating Agreement (“Agreement™) between the County and
Terminal Operator on or aboutrDecember 17, 2013 (via adoption of Resolution R~1051-13); and

| WHEREAS, the Parties thereafter entered into the subject Agreement on or about

December 27, 2013; and

WHEREAS, the County seeks to readjust the Terminal Area as defined in the Agreement
in order to allow for the construction of a new cruise terminal “A”; and

WHEREAS, Terminal Operator has agreed to accommodate such readjustment in
consideration of the Parties’ agreement to the terms and conditions in this Amendment No. 1
includirig, but not limited to, the County’s consent to pay any of the reasonable direct costs

associated with the readjustment; and

Page 1 of 14
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WHEREAS, the County is preparing Road Design Documents for access to the Terminal
Operator and Terminal Link Miami cargo yards, with the goal of ensuring that the County
provide the same level of access to the Terminal Operator’s Terminal Area which it presently
enjoys; and

WHEREAS, the Agreement filed with the Clerk inadvertently is missing a copy of
Page 14 of the Agreeme-nt (Page 14) with cssential terms referenced and discussed in the
Mayor's Recommendation Memorandum to the Board of County Commissieners forming patt of
Resolution R-1051-13; and

WHEREAS, the Parties now wish to amend their Apreement as expressly set forth
hereinbelow; |

NOW, THEREFORE, for and in consideration of the premises and mutual covenants and
agreements hereinafter contained, the Parties hereto mutually covenant and agree to amend the
Agreement as follows:

Section 1. Rules of Constructiorn.

For all purposes of this Amendment No. 1, unless otherwise expressly provided:
A) A term has the meaning assigned to it;
B} An accounting term not otherwise defined has the meaning ordinarily given to it
by accountants in accordance with generally accepted accounting principles;
C) Words in the singular include the plural, and words in the plural include the
singular;

D) A pronoun in one gendey includes and applies to other genders as well; and

Page 2 of 14
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E) The terms “hereunder,” “herein,” “hereof,” “hereto” and such similar terms shall
refer to the instant Amendment No. 1 to the Agreement in its entirety and not to
individual sections or articles; and

F) The Parties hereto agree that this Amendment No. 1 to the Agreement shall not be
more strictly construed against either the County or the Terminal Operator.

Section 2. Definitions: Capitalized terms used herein shall have the definitions set

forth in the Agreement.

“Added Parce!” shall have the meaning provided in Section 4 of this Amendment No.1
and is approximately 1.15 acres of Port land identified in Exhibit 1 hereto as “Added Parcel]”,
which is to be addéd to the definition of Terminal Area from the reduction in size and relocation
of Chute Road.

“Added Parcel Date” shell mean 30 days after Seaboard vacates Seaboard Returned
Parcel 1 and the County’s completion of the initial relocation of Chute Road and relocation of
feneing contiguous thereto and the Added Parcel is made operationally available to Terminal
Operator.

“Agreement” or “Terminal Agreemen.t” shall mean the Amended and Restated Terminal
Operating Agreement between Miami-Dade County and Terminal Operator executed on or about
December 27, 2013,

“Alternate TLM Access Road” shall have the meaning provided in Section 11 of this
Amendment No. 1, to be located generally within the footprint arca identified in Exhibit 3 hereto
as “Alternate TLM Access Road”. For avoidance of doubt, the Alternate TLM Access Road will

be a public road and shall not be part of the Terminal Area. '

Page 3 of 14
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“Amendment No. 1" shall mean this document which modifies certain terms in the
previously executed Agreement between Miami-Dade County and Terminal Operator approved
and authorized by County Resolution R-1051-13.

“Deleted Parcel Date” shall mean the Effective Date of this Amendment No.1 for all
areas in the Deleted Parcel which shall be fully vacated by Operator within thirty (30) days of the
Effective Date. Notwithstanding the foregoing, Operator shall have non-exclusive use of the
Existing Terminal Operator Access Road until the later of July 1, 2016 or the date the Alternate
Terminal Operator Access Road is completed and/or becomes operational. As of the Effective
Date the, Terminal Operator shall not have any financial responsibility for land rental charges or
throughput guarantees for the Deleted Parcel.

“DeIe;ted Parcel” shall have the meaning provided in Section 4 of this Amendment
No. | and is approximately 4.01 acres of Port land identified in Exhibit 1 her¢to, which the
pariies agree shall be permanently deleted from the Terminal Area as of the Deleted Parcel Date,

“Fffective Date of Amendment No. 17 shall have the meaning provided in Section 3 of
this Amendment No. 1.

“Existing Terminal Operator Access Road” shall have the meaning provided in Section
11 of this Amendment No. 1, to be located gencrally within the footptint area identified in
Exhibit 3 hereto as “Existing Terminal Operator Access Read”.

“Fxisting TI.M Access Road” shall have the meaning provided in Section 11 of this
Amendment No. 1, as further identified in Exhibit 3 hereto as “Existing TLM Access Road”.

“Alternate Terminal Operator Access Road” shall have the meaning provided in Sections
4 and 11 of this Amendment No. 1, to be located generally within the footprint area identified in

Exhibit 3 hereto as “Alternate Terminal Operator Access Road”. For avoidance of doubt, the

Page 4 of 14
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entire inbound queuing area up to the Terminal Operator’s existing main gate shall be a public
road and shall not be part of the Termina) Area.

“Refocated Property” shall have the meaning provided in Section 11(i) of this
Amendment No. 1 and shall include, but not be limited to existing, (1) security cameras and
pole(s), (2) fiber optic cable running from the Communication Bunker to the Security cameras
and pole, the Out Gate Security Inspection station, Gate Bunker and Gate Kiosks, (3) fencing, (4)
existing canopies, which include the In and Out Gate, Security inspection and Gate mechanics
Inspection canopies, which shall be relocated to an area designated by the Terminal Operator in
the inbound queuing area, and (5) utilities and other infrastructure located within the Deleted
Parcel or contiguous infrastructure fed from. those located inside the Deleted Parcel and/cr on
Port land located south of the Existing TLM Access Road and north of the southern edge of the
Alternate TLM Access Road but only to the limited extent necessary to maintain existing
functionality, but does not include any property located wholly within the Terminal Area,

“Replacement Parcel” shall have the meaning provided in Section 4 of this Amendment
No. 1 and is approximately 1.85 acres of Port land identified in Exhibit 1, which is to be added to
the definition of Terminal Area as of the Replacement Parcel Date,

“Replacement Parcel Date” shall mean the Effective Date of this Amendment No.1 for all
areas in the Replacement Parcel. Terminal Operator shall not have any financial obligations or
throughput guarantees requirements for the Replacement Parcel until such time as the Alternate
Terminal Operator Access Road has been completed and made operationally available to

Terminal Operator.

Page 5 0f 14
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“Seaboard Returned Parcel 17 shall mean the approximately 3 acres of land identified as
Parcel 1 in the Third Amendment to Terminal Service Agreement between Operator and
Seaboard. .

“Seaboard Returned Parcel 27 shall mean the approximately 2.5 acres identified as Parcel

| 2 in the Third Amendment to Terminal Service Agreement between Operator and Seaboard. .

“Seaboard Returned Parcel 3” shall mean the approximately 2.4 acrés identtfied as Parcel
3 in the Third Amendment to Terminal Service Agreement between Operator and Seaboard.

“Sublease” shall have the meaning provided in Section 4 of this Amendment No. 1 and
refers to the agreement between Terminal Operator and Seaboard Marine, L'TD, as amended and
as may be ammended in the futire with the County’s written consent,

“Road Design Documents” shall be the document attached hereto as Exhibit 4 which
comprises the 90% design drawings developed by the County, which have been reviewed by the
OPERATOR, were engineered to provide the same access and capacity as the Existing Terminal
Operator Access Road; and further providing the Parties agree that the Alternate Terminal
Access Road will be in built in substantial compliance with the Road Design Documents,

Section 3. Amendment Effective Date and Retroactive Application. This
Amendment No. 1 shall become effective upon: (i) execution of this Amendment No. 1 by a duly
authorized representative or officer of Terminal Operator; (ii) approval of this Amendment No. 1
by a duly adopted resolution of the Board of County Commissioners of Miami-Dade County; and
(iif) execution of this Amendment No. 1 by the County Mayor or the County Mayor’s designee
following the aforementioned adopted County resolution (approving this Amendment No. 1).

Section 4. The definition of “Terminal Area” set forth in the Agreement is hereby

deleted and restated as set forth below:

Page 6 of 14
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"Terminal Area’” means, retroactively, from the Effective Date of the Agreement
of October 1, 2014 until the Effective Date of Amendment No. 1 the existing land
depicted approximately in Exhibit “B” attached ta the Agreement exccuted
December 27, 2013 and incorporated by reference therein, and includes existing
buildings, structares, and fixtures thereon. The Terminal Area consists of no less
than approximately 73,78 acres of mostly-paved cargo terminal space, including
7.9 acres of which shall be subleased to Seaboard Marine Ltd. with the
OPERATOR entitled to retain all Sublease revenue received from Seaboard
thereunder and a credit for the corresponding subtenant’s TEU throughput on the
subleased acreage during the Sublease. The Terminal Area may be subject to
adjustment pursuant to Section 5.¥ and 5.1 hereof or upon mutual agreement by
the parties and as otherwise provided in this Agreement. On the Effective Date of
Amendment No. 1, or on dates noted herein, and not retroactively, the Terminal
Area shall be adjusted as depicted on Exhibit 1 hereto. Specifically: (1) the 4.01
acres identified as “Deleted Parcel” on Exhibit 1 shall be deleted from the
Terminal Area on the Deleted Parcel Date, and OPERATOR shall fislly surrender
and vacate such 4.01 acres as set forth in the definition of Deleted Parcel Date ;
(2) the 1.85 acres identified as “Replacement Parcel” on Exhibit 1 shall be added
on the Replacement Parcel Date by the County to the Terminal Area for all
purposes including the calculation of land rent and the Minimum Guaranteed
Annual TEU Throughput Revenue; (3) the 1.15 acres identificd as “Added
Parcel” on Exhibit 1 shall be added on the Added Parcel Date to the Terminal
Area for all purposes including the calculation of land rent and the Minimum
Guaranteed Annual TEU Throughput Revenue; (4) the 3 acres (previously part of
the 7.9 acres sublet to Seaboard Marine, Lid.) identified as “Seaboard Returned
Parcel 1 on Exhibit 1 shall be vacated by the Added Parcel Date by Seaboard
Marine, Ltd. pursuant to the terms of a sublease between Seaboard Matine, Ltd.
(“Seaboard”) and OPERATOR. (“Sublease™), as confirmed in writing by
Seaboard, and such 3 acres shall be treated as part of the Terminal Area for all
purposes including the calculation of land rent and the Minimum Guaranteed
Annual TEU Throughput Revenue; (5) the 4.9 acres identified as “Seaboard
Returned Parcel 2 (2.5 acres) and Seaboard Returned Parcel 3 (2.4 acres) ” on
Exhibit 1 shall rernain part of the Terminal Area for the purposes of the
calculation of land rent and may remain subleased to Seaboard Marine Ltd.
pursuant to the terms of a Sublease with OPERATOR entitled to receive all
revenue therefrom and a credit for the Seaboard minimum or actual TEU
throughput on such 4.9 acres, but upon return to OPERATOR shall become part
of the Terminal Area for all purposes including the caleulation of land rent and
the Minimum Guaranteed Annual TEU Throughput Revenue;. After the Effective
Datc of Amendment No. 1, the Terminal Area may still be subject to adjustment
pursuant to Section 5.F and 5.L of the Agreement or upon mutual agreement by
the parties and as otherwise provided in this Agreement. The County and
Terminal Operator acknowledge that the County has provided a survey of the
Terminal Area as adjusted by this Amendment No. 1 through the Effective Date.
The Cowity shall provide an updated survey of the Terminal Area as adjusted by
this Amendment No. 1 within 60 days of the last of the following to occur: (i) the
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Deleted Parcel Date, (ii) the Added Parcel date, (iii) the Replacement Parcel Date;

and (iv) return of the Seaboard Returned Parcels 1, 2 and 3, and, to the extent the

updated survey conflicts with the acreages reflected in the initially provided

survey, the later survey will control and the terminal footprint shall be adjusied

and the Terminal Operator’s financial obligations shall be modified accordingly.

Within 60 days of the return of the last Seaboard Remaining Parcel to

OPERATOR the County will provide a further updated survey and the results of

that survey will determine the final footprint and OPERATOR’S financial

obligations, provided the Terminal Area may be subject to adjustment pursuant to

Section 5.F and 5.1 hereof or upon mufual agreement by the parties and as

otherwise provided in this Agreement.

Section 5. Notwithstanding the deletion of any deleted parcels of land from the
Terminal Area as of the Effective Date of this Amendment No. 1 (including any parcel of land
previously subject to a month to month or temporary lease by OPERATOR and not depicted on
Exhibit 1), all obligations and provisions listed in Section 25 of the Agreement or otherwise as
surviving the expiration or early termination of the Agreement shall also survive and continue to '
apply to all such deleted parcels after the Amendment No, 1 Effective Date through and until the
expiration of a one (1) year period commencing on the later of (i) the Amendment No. 1

Effective Date or (i) the date by which Terminal Operator fully vacates and returns the deleted

parcel(s) of land to the County in accordance with all requirements hereunder.

Section 6. Sub-Section 5K of the Agreement is hereby deleted in its entivety
retroactive to Qctober 1, 2014,

Section 7. The last sentence of Sub-Section 6.C,1 of the Agreement is hereby deleted
and replaced with the following sentence:
“However, the Crane Charge for the OPERATOR shall be the lesser of the Tariff rate then in
effect, or the Tariff rate as of the Effective Date and annually increased with each new County

Fiscal Year during the Initial Term and applicable Renewal term by 4% compounded.”

Page 8 of 14
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Section &. Retroactive to Qctober 1, 2014, page 14 of the Agreement, a copy of
which is attached hereto as Exhibit 2, shall be inserted after Page 13 and before Page 15 of the-
Agreement.

Section 9. The first sentence of Section 5.C of the Agreement is hereby deleted and
replaced with the following sentence:

During each Fiscal Year of the Initial Term and any Renewal Term, OPERATOR
shall pay the County invoices on a vessel by vessel basis for Actual Throughput.
Payment of invoices shall be made by the last day of the month following the
month the invoice was billed and further, at the end of each fiscal year quatter,
Terminal Operator shall pay to the County any shortfall difference between the
Actual Throughput invoiced during the quarter and “ of the Minimum
Guaranteed Annual TEU Throughput Revenue amount as set forth in Exhibit “A”
fo the Agreement,

Section 10.  Sub-Section 6 E) of the Agreement is hereby deleted and replaced with the
following Sub-Section 6 E):

Qutlets for Refrigerated Containers;: OPERATOR shall keep and maintain any

electrical outlets, wiring, conduit, junction and electrical boxes and connections,

electrical feeders, and other related equipment in good working condition and

repair, and shall replace same as needed, all at its own expense, subject to

reasonable wear and tear. OPERATOR shall be responsible for, and shall pay the

County, for actual electric costs as billed plus a twenty percent (20%) Port

administrative and equipment usage fee. The County shall provide OPERATOR

copies of electric utility company biflings with the County's monthly billings to

OPERATOR. OPERATOR shall be responsible for the installation and

maintenance of any new infrastructure and equipment related to outlets for

refrigerated containers and trailers.

Section 11,

(i) Terminal Operator hereby agrees that the County and its authorized contractors and
sub-contractors may, consistent with the Road Design Documents, relocate and take out of
service that portion of the current County access road serving Terminal Operator’s Terminal

Area enfrance identified as the “Existing TLM Access Road” and “Existing Terminal Operator

Access Road” in attached Exhibit 3 hereto, and replace such roads, at the County’s sole cost and

Page 9 of 14
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expense, with the replacement access roads to be constructed substantially in accordance with the
Road Design Documents and located south of the Existing TLM Access Road and within the
arca more specifically identified as “Alternate TLM Access Road” and “Alternate Terminal
Operator Access Road” on attached Exhibit 3 hereto. The County agrees the Alternate Terminal
Operator Access Road will be open to vehjcular truck traffic prior to taking out of service the
Existing Terminal Operator Access Road.

(ii) The Alternate Terminal Operator Access Road will be constructed substantiaily in
compliance with the Roadway Design Documents previously reviewed by Terminal Operator.

(iii) To the extent the foregoing removal 6f the Deleted Parcel or relocation of the
Existing TLM Access Road and/or Existing Terminal Operator Access Road and/or to the extent
the foregoing activation and use of the Alternate TLM Access Road and/or Alternate Terminal
Operator Access Road requires Terminal Operator to relocate, or replace in-kind its existing
canopy(s), fiber optic connections, security cameras and poles, fencing, utilities or other
infrastructure (“Relocated Property™) on the Deleted Parcel or contiguous infrastructure fed fiom
those inside the Deleted Parcel and/or on Port land located south of the Existing TLM Access
Road and north of the southern edge ‘of the Alternate TLM Access Road to another location
within the Terminal Area, the Partics agree that the County may and shall enter upon the
Terminal Aren to shall relocate and/or replace in-kind at the County’s election said Relocated
Property within or to the Alternate Terminal Operator Access Road, identified in Exhibit 3.

| (iv)  The County has hired a professional engineering company fo design the Alternate

TLM Access Road and Alternate Terminal Operator Access Road, and the County represents

00% of the drawings of that design are the Road Design Documents attached as Exhibit 4,
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Section 12.  Upon the return of the Seaboard Returned Parcels 1, 2 and 3, cutrently
subleased by OPERATOR to Seaboard Marine Ltd., on each such occasion the County shall pay *
all costs of relocating Chute Road including the costs of relocating the roadside-fencing, to the
western edge of each Seaboard Returned Parcel. At the time of return of Seaboard Returned
Parcel 1, the County commits to reducing the width of Chute Road, allowing for approximately
1.15 acres of land to be added to the Terminal Area as depicted in Exhibit 1 identified as “Added
Parcel”.

Section 13. The County shall contractually require any development for cruise
terminal “A” to contain all stormwater within the cruise terminal area site and not allow for
runoff onto adjacent land, including roadways and cargo Terminal Area. The County shall
design and/or ensure the design of proper grade transitions from the cruise terminal “A” area to
all roads and the Terminal Area, Additionally, the County shall construct at the County’s cost
permanent drainage improvements on an up to 4 acre parcel selected by Terminal Operator in
the northern portion of the Terminal Area that is along and contiguous with the Alfernate
Terminal Operator Access Road and is identified on Exhibit 3 hereto as the “Drainage Area”,
provided the County’s drainage improvement obligation hereunder or otherwise shall not exceed
$800,000 in tota! (including all costs associated with drainage improvement construction, design,
suﬁeying, and permitting) (hereafter, the “County’s Overall Drainage Improvement Cost Cap”).
In the event the County obtains drainage cost estimates for the foregoing drainage improvements
in excess of the County’s Overall Drainage Improvement Cost Cap, then County shall provide
copies of same to Operator who must then elect among the following two Options: (i) Operator
must provide the County the full amount of any portion of the drainage improvement estimate

(including all costs associated with drainage improvement construction, design, surveying, and
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permitting) that exceeds the County’s Overall Drainage Improvement Cost Cap estimate (the
“Drainage Cost Cap Deficiency™), or (ii) ih the event Operator declines to participate the County
may then reduce the scope of the proposed drainage improvements in the County’s reasonable
discretion after meeting with the Terminal operator and discussing in good faith the location of
the area for, reducing the land area to receive drainage improvements, to ensure the overall
drainage improvement work costs (including all costs associated with drainage construction,
design, surveying, and permitting) do not exceed the County’s Overall Drainage Improvement
Cost Cap. Other than the cormitment to provide permanent drainage in up to 4 acres of the
Terminal Area contiguous with the Alternate Terminal Operator Access Road, which
comrnitment is expressly subject to the County’s Overall Drainage Improvement Cost Cap and
the related procedures and conditions outlined above, the County shall have no other obligation
hereunder, under the Agreement, or otherwise to construct or pay for any drainage related
improvements anywhere in the Terminal Area, Upon completion of the drainage improvements
the Terminal Operator forever waives, releases, and discharges the County from and for any and
all claims, actions, damages, demands, and potential liabilities of any kind relating te, arising
from, or associated with drainage, flooding, or water- or flooding-related damages in the
Terminal Area.

Section 14.  The Port Director may adjust the Terminal Area from time to time as may
be required for improved Port opetations only upon mutnal written agreement between the Port
Director and Terminal Operator. This adjustment authority may not exceed 5 acres in aggregate,
either plus or minus, from the total ultimate Terminal Area acreage identified in Exhibit 1 and

will be 73,78 acres (62.88 core acres + 1.85 acre Replacement Parcel + 1.15 acre Added Parcel +
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3 acre Seaboard Returned Parcel 1 + 4.9 (2.5 + 2.4) acre Seaboard Returned Parcels 2 and 3 =
73.78 acres).

Section 15.  The Port shall endeavor to work with the Operator to pursue grant
opportunities in a similar fashion as it intends to do with other Port tenants.

Section 16.  Other than the Agreement Terms expressly modified or altered herein, all
other terms of the Agreement shall remain in full force and effect.

Section 17.  This Amendment No. 1 shall be governed by and. construed in accordance
with Florida law, and venue for any action or proceeding to enforce or construe any term hereof
shall lie exclusively in Miami-Dade County, Florida.

IN WITNESS HEREOF, the County and Opetator lj.jgmaused this Amendment No. 1 to

the Agreement to be duly executed this / 3 day of lf/’ / , 2016.
PORT OF MIAMI TERMINAL MIAMI-DADE COUNTY, FLORIDA,
OPERATING COMPANY, L.C, a political subdivision of the State of

Florida
By, By:

NegoEPATE . Fige it 4-

Title: €2/ frees //,szrd;;,{,- 7 County Mayor or Designee

Date:_ 5 _73/44 Date:
(CORPORATE SEAL)
ATTEST: W ATTEST:
By’ %ﬁ///’ HARVEY RUVIN, CLERK
Name: Zgr{(//ffc) M/J/Z
Title: [,"//50
By:
Date: ?{7/5&& NI Deputy Clerk
. I l . f .
Date:

Approved as to form and legal sufficiency
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EXHIBIT 2 TO AMENDMENT NO. 1

days wrillen natice and reascnable consultation with OPERATOR reduce 1he preferential berthing 1o
1,000 linear feel until such fime e CPERATOR meets bolh its TEU Throughpul Guarantees and
acreage requirements. Such requirements Lo be measured on a year lc year period and berhing space
will be returned to normal (2,000 feet) upon OPERATOR completion of requirements al the beginning of
{he next full month afler OPERATOR resumes full compliance wilh the above-referenced minimurm TEU
Throughput Guarantees and acreage reguirements (based on a monthly averaged calculated on a six
monih period). Preferential berthing requires thal the OPERATOR provide no less than 48 hours nolice
1o the Port.

E) Crane Assignmenl. The Porl will allocate a minimum of four cranes for preferential (non-
exclusive) use by OPERATOR, provided OPERATOR is meeling Throughput Guarantees and acreage
requirements and previded further {hat Port may assign OPERATOR altemative beﬁh space, not
necessarily between bays 117 and 148 as necessary lo accommodale OFERATOR's need for a
minimum of four gantry cranes. Port may assign addilional cranes as available, and enter into
discussions with OPERATOR or lhird parties for the addition of new cranes.

F) No Subordination. Nolwithstanding and prevailing over any contrary lerm or implication
contained herein, In no event shall the Counly be pbligaled lo subordinate, hypothecale or olherwise
encumber ils fee simple ownership inferest in the Terminat Area or any other Port property. Any attempt
by or on behall of OPERATCR or olher pariners, agenis, afflizles, designees, coniratlors,
subcentractors (of any tier), permitled assignees, invilees or guesis, 1o pledge, hypolhecale, subordinate
or clherwise encumnber the Terminal Area or any ather Counly owned property shall be void ab initlo.

Section 5. OPERATOR Commilments 1o the County,

5A) On the Effective Date of this Restaled Agreemenl,The Land Rental Rate and Minimum
Guaranieed Throughput shall be governed by Exhibit "A* and by the terms conlained in Section 5.8 and
Seclion 5.D, respeclively, and OPERATOR will retain one-hundred percent {100%) of revenues derived
fram refrigerated storage within its Terminal Area.

5B) Land Rent. As set forlh in Exhibil A, baginning October 1, 2014 through the conclusion of
the Initial Term and any Renewal Term, there shall be a land rent rale. During lhe inilial term,

CPERATOR agrees to pay the County scheduled land rent rales per gross square foot of the Terminal
14
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